Patient Relations Department – Complaints Pack

PROTOCOL FOR INVOLVING CONCILIATION AND MEDIATION 

Introduction - The most satisfactory outcome to complaints often comes when they are dealt with fully and effectively at the local resolution stage, i.e. within the Trust.  It is incumbent upon the Trust to ensure every possible avenue has been explored during local resolution to satisfy the complainant, whilst being fair to staff.  

One of the measures to be considered as an effective way of resolving a complaint is conciliation and mediation.  NHS Bodies have, in fact, a legal obligation to ensure conciliation and mediation services are available, as part of this process.  

What is Conciliation?  Conciliation is a process whereby an independent lay person (conciliator) listens to both sides in a complaint, tries to help them understand each other’s viewpoint, and then come to an agreement.  Conciliation is confidential and impartial.  Any information given to the conciliator is treated in the strictest confidence and is not divulged to outside parties.

Aim of Conciliation – the main aim of the conciliation process is to try and achieve reconciliation between the parties, although it is accepted that this will not always be possible.

Nature of the process – the conciliator will decide the precise nature of the conciliation process.  This will usually involve talking to the complainant initially, to understand their dissatisfaction.  Further separate discussions may be held to hear the views of all concerned and try to help them agree possible ways of solving the problem.  A meeting between the parties may be suggested, if and when this seems like a good idea, or the conciliator may continue to talk to each side separately.

Stage at which conciliation and mediation should be considered – There is no template.  Each complaint should be treated on its individual merit.  Conciliation and mediation could be introduced at any stage during the complaint investigation and indeed it is suggested that the earlier this takes place, the more effective it will be. However, the usual stages would be: -

· Full Trust investigation and written response

· If complainant is still dissatisfied, further investigation of outstanding issues highlighted by the complainant and second written response

· If complainant remains dissatisfied, consideration should be given to relevant Trust personnel meeting the complainant (see protocol for complaint meetings)

· If complainant continues to be dissatisfied, consideration should be given to introducing conciliation and mediation

Different approaches – There are occasions when it is clear from the initial letter of complaint, that a written response will not be appropriate and that a meeting with the complainant is likely to be more productive.  In such circumstances and with the complainant’s agreement, a meeting will take place and the written response will follow, incorporating a copy of the meeting notes.

If it is felt that neither a written response nor a meeting will be productive, it could be the case that instead, conciliation and mediation is considered as a favoured option at this early stage.

There will be occasions when a complainant is dissatisfied with a first response letter and it is clear from the comments they are making that it is unlikely a meeting with Trust personnel will be helpful.  In such circumstances, consideration should be given to conciliation and mediation as a way forward.

It may be that after two written responses from the Trust the complainant still remains dissatisfied, yet it is not felt a meeting with Trust personnel will be helpful.  At this stage, consideration could be given to conciliation and mediation as a way forward.

It is not expected that conciliation and mediation should always be suggested if a complainant remains dissatisfied.  As indicated above, each complaint will be treated on its merit. 

Advice from Patient Relations Manager – If it is felt at any time during the complaint investigation process that conciliation and mediation would be an appropriate way forward, the complaint investigator should contact the Patient Relations Manager for advice and to obtain agreement for this course of action.

There will be occasions when the Patient Relations Manager feels conciliation and mediation is an appropriate way forward and in such circumstances, she will approach the complaint investigator to suggest this as a possible form of resolution.

Request from Complainant for Conciliation and Mediation – There may be occasions when the complainant requests conciliation and mediation as a means of obtaining resolution to their complaint.  In such circumstances, the Patient Relations Manager, in liaison with the Complaint Investigator, will consider the circumstances of such a request.  The Patient Relations Manager will have responsibility for the final decision.

Benefits of Conciliation – Often entrenched positions become a barrier to understanding what the main causes of a complaint may be.  Conciliation is an opportunity for someone independent of the complaint and who is experienced in helping people to communicate together, to help people share what they need in a way the other can understand, even when strong feelings are involved.  Conciliation and mediation can be an efficient way of resolving matters within a process that can otherwise take months.

Who are Conciliators? – There are various independent conciliation organisations, or individuals that the Trust could call upon in such circumstances.  The local organisation is Leeds Community Mediation Service (LCMS).  LCMS provides a service to other health organisations in the West Yorkshire district and uses trained and experienced conciliators who are used to talking with both medical professionals and patients.  They are familiar with the complaints process, but are independent. The average cost for using the services of an independent conciliator would be in the region of £1,350 per complaint.

In certain circumstances, it may be helpful to involve an independent clinical adviser.  This may be an LTHT consultant who is independent of the clinical team providing the care complained about.  In some instances where this is not possible, consideration will be given to obtaining independent external consultant opinion.  An external consultant opinion will attach a cost factor.

Confidentiality – The process of conciliation and mediation is strictly private and confidential and this must be observed during the whole conciliation process.  The conciliator will not share details of what is said to anyone without the permission of those involved.  Conciliators will not be required to report to NHS bodies, the detail of cases in which they are involved.

Outcome of Conciliation and Mediation – Once the conciliator feels that the conciliation process has gone as far as it can, he or she will write to both parties confirming the outcome.  The Trust will be informed that conciliation is complete and whether or not the matter has been resolved, but no details of the discussions that have taken place are given to Trust staff (other than those directly involved)

If the matter has not been resolved through conciliation, the complainant then has the right to ask the Healthcare Commission for an independent review of their complaint, as the second stage of the complaints procedure.
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